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HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

District : Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur
Present  : Smt. G. Rabha, AJS

                   Tuesday, the  29th_ day of    Nov / 2011

Title  Suit / Case No.  78 of 2005

1. Basana Rani Sah …………                                         Plaintiff

- Versus –

1. Sri. Ravi Saraf ……………                                       Defendant 

This Suit coming on for final hearing on(1)                19-11-2011

(1) Give date or dates,   14-11-06, , 6-1`2-06, 31-3-07, 8-2-08, 20-11-08, 
15-2-10,  
                                                   4-9-10, 19-11-11

in the presence of

Mr.  Prabin Dutta, Senior Counsel

Mr. Sumitra Barthakur, Advocate

Mr. Sudesh Singh, Advocate

Mr. Tapan Ghosh

and having stood for consideration to this day   29-11-2011 the Court delivered 
the following Judgment:-

JUDGMENT

1. The suit  at  hand has been instituted under the Assam Urban 

Rent Control Act,1972, for eviction of tenant and for recovery 

of arrear rent as well as electricity due. 

Advocate(s) /

Pleader(s)
for Plaintiff(s) /

Petitioner(s)

Advocate(s) /

Pleader(s)

for Defendant(s) /

Opposite Party



2. The case of the plaintiff as per his plaint, is that, Basana Rani 

Saha, (hereinafter referred to as the plaintiff) has on verbal rent 

agreement  rented  out  two  R.C.C  room  to  Ravi  Saraf 

(hereinafter referred to as the defendant), in lieu of monthly rent 

of Rs.1,199/-, for business purpose, to run a photo studio. The 

description of the rented premises as per schedule in the plaint 

is mentioned as, two room from the four storied R.C.C building 

bearing  municipality holding number 2520, Ward no-9, Tezpur, 

Town.  The  plaintiff  stated  in  his  plaint  that  as  per  verbal 

agreement every month rent is due on the 7th day of the month 

plus separate electricity charges, to which the defendant agreed 

and open a photo studio in the name and style of “M/S Karan’s 

Photo  studio”.  The plaintiff  disclosed that  the  defendant  had 

sub-let  the  rent  premises  to  open  a   mobile  showroom and 

stopped  payment  of  monthly  rent  from  the  month  of 

March’2005  onwards and that he had also neglected to pay the 

monthly electricity dues from Feb’2005. The plaintiff submits 

that  the defendant  is  defaulter  and he is  liable  to be evicted 

from the suit premises, hence this suit has been filed.

3. The case of the defendant: The  defendant  appeared and  filed 

his  written  statement, wherein   he  stated  that  there  is no 

cause   of  action  for   the   suit  and  that  the  suit  is   not 

maintainable  in  its  present  form. The defendant  stated that in 

1986   he   was  inducted  as  a  tenant  by  the  plaintiff  at  the 

monthly  rate  of  Rs.1199/  p.m  on  verbal  agreement  but 

categorically  denied  that there was agreement to pay monthly 

rent  by  7th day  of  every  month,  in  fact  it  is  the  case  of  the 

defendant that the husband of the plaintiff use to collect the rent 

at  his  convenience.  The defendant  submitted  that   sometime 

landowner used to collect rent in advance for several months 

and  at  other  time  he  used  to  collect  the  arrears  of  several 



months together. The defendant pleaded that the plaintiff use to 

collect the electricity bills in advance on assumption of   Rs. 

500/- on average. The defendant denied to the allegation that he 

committed  any  default  in  payment  of  house   rent  and  also 

denied  that he  had sub-let the suit premises. The defendant 

disclosed that they had opened a partnership business with one 

Hitendra Saikia, since he donot have knowledge  mobile sale. 

The  defendant  submitted  that  under  Assam  Urban  Rent 

Control  ,  1972,  he  cannot  be  termed  as  defaulter  for  non-

payment of electricity dues and the Act do not stop him from 

running business of  his  choice.  Thus this  suit  is  liable  to  be 

dismissed with cost. 

4. On  the  basis  of  pleadings   of  both  sides  and   material 

proposition of fact or law this Court had framed  the  following 

issues –

i.  Whether there is cause of action for the suit?

ii. Whether the defendant    is a defaulter in payment of rent in 

respect of suit room from the month of March’2005?

iii.  Whether the defendant had inducted sub-tenant in the suit 

room?

iv. Whether the defendant had failed to pay the electricity dues 

in respect of suit premises?

v. Whether the plaintiff is entitled  to  a decree  as  prayed  for?

5. Plaintiff  had examined two witnesses named PW.1 Basnarani 

Saha ,the plaintiff herself and PW.2 Uttam Saha, brother of the 



plaintiff  and exhibited the rent  receipt  (Ext-1)  and electricity 

bills (Ext. 2). 

6. The  defendant  had  examined  two  witnesses  DW-1  the 

defendant himself and DW-2 Hitendra Saikia, business partner 

of the defendant and exhibited Ext. F- Deed of agreement dated 

11th April’2005 and exhibit G (1) to G (15) treasury challans

  

7. DISCUSSION  DECISION  AND  THE  REASONS 

THEREFORE:

ISSUE No.(i) 

8. The expression 'cause of action' has acquired a judicially settled 

meaning.  In  the  restricted  sense  cause  of  action  means  the 

circumstances  forming  the  infraction  of  the  right  or  the 

immediate occasion for the action. In the wider sense it means 

the  necessary  conditions  for  the  maintenance  of  the  suit, 

including not only the infraction of the right, but the infraction 

coupled  with  the  right  itself.  (See  Rajasthan  High  Court 

Advocate  Association Vs  Union of  India  reported in  AIR 

2001 SC 416).In view of the assertion in the plaint, it appears 

that  plaintiff  has  approached  this  Court  for  eviction  of 

defendant and for recovery of arrear rent. The defendant had 

challenged these pleading and stated that he has not defaulted in 

payment of rent. The rights asserted are of civil nature. Hence 

there is cause of action for filing the suit. This issue is decided 

accordingly in favour of the plaintiffs.



Issue no.(ii) 

9. Let  us  start  with  the  material  proposition  which  are  not  in 

dispute between the parties. In the written statement as well as 

in his deposition DW.1 has admitted that he had taken the suit 

premises on rent of Rs.1,199/- from the plaintiff and accepted 

the fact that the plaintiff’s status is that of a landlord

10. PW-1, the plaintiff had averred that on verbal rent agreement 

her husband had rented out two R.C.C room in the C.R. market 

to  Ravi  Saraf  ,the  defendant,  in  lieu  of  monthly  rent  of 

Rs.1,199/- .PW-1 further averred that as per verbal agreement 

every  month  rent  is  due  on  the  7th day  of  the  month  and 

electricity  charges  are  separately  charged,  but  the   cause  of 

action arosed when the defendant committed default in payment 

of  rent  for  the month of  Febuary’2005 and closed the photo 

studio in the name and style of “M/S Karan’s Photo studio” and 

opened a mobile showroom by inducting a sub-tenant in the suit 

premises. PW-1 further affirmed that the defendant had stopped 

payment  of  monthly  rent  from  the  month  of  Febuary’2005 

onwards  and  he  had  also  neglected  to  pay  the  monthly 

electricity dues from 7-2-2005 to 7-8-2005. 

11. On the other hand  DW-1 had averred that he was paying rent to 

the  plaintiff  regularly  since  1986  and  there  was  no  such 

agreement to pay the rent on 7th day of every month or the terms 

that the electricity will be charged separately. DW-1 has further 

averred  that  the  plaintiff  used  to  collect  the  rent  at  his 

convenience. The defendant deposed that sometime  landowner 

use  to  collect  rent  in  advance  and  at  other  time  he  used  to 

collect the arrears together and further averred that he had paid 

an  advance  of  Rs.5000/-  towards  the  electricity  bill.  The 

defendant deposed that they had opened a partnership business 



with  one  Hitendra  Saikia,  as  partner.  since  he  donot  have 

knowledge of mobile sale and denied  that he  had sub-let the 

suit premises. 

12. Mr. P.K Dutta, learned senior counsel on behalf of the plaintiff 

has begun his argument by submitting that it  is  the admitted 

case of the defendants that the rent payable to the plaintiffs, as 

landlord, was Rs. 1,199/-per month and the question in dispute 

is the due date of payment of rent. In such circumstances, the 

onus,  according  to  learned  senior  counsel,  lied  on  the 

defendants to show that they had paid rent as per convenience 

and the landlord had accepted the rent sometime as advance and 

at other time as arrear. In that context my attention has been 

drawn to the cross-examination of DW-1, wherein he could not 

substantiate his claim with material exhibits of account keeping, 

to  prove  the  fact  that  advance  or  arrear  rents  was  paid  in 

lumpsum. It is also submitted by the learned senior counsel that 

the evidence on record clearly proves that the defendant had 

failed to pay the rent from March’2005 and he did not  even 

make  the  offer of  payment  of  the  rent  within  the  period 

aforementioned  and  in  such  circumstances,  the  defendants 

should be treated as defaulter. Mr. Dutta, learned senior counsel 

has continued his argument and pointed out that the defendants 

miserably failed to prove that the rent, which had fallen due, 

was offered to the plaintiffs as landlord within the due period of 

time and that it was upon refusal by the landlord to accept the 

rent that the rent was deposited in the Court in terms of Section 

5 (4) of the Urban Areas Rent Control Act, 1972. Pointing out 

to the evidence on record Ext. G(1) to Ext. G(15), he submits 

that a careful scrutiny of the evidence on record clearly reveals 

that even after the institution of the suit, the defendants did not 

deposit the rent within the due date and that the deposit of rent 

was made far beyond the permissible limit fixed by the Act. It 



has  been  further  contended by  Mr.  Dutta  that  when there  is 

default  in  making payment  of  rent  within the due date  even 

after a suit for a tenant's eviction is instituted, such subsequent 

development is sufficient to hold the tenant defaulter and direct 

his eviction. In support of these submissions, the learned  senior 

counsel places reliance on decisions in Biswajit Saha Vs. Shah 

Farid & anr, reported in 2009 (3) GLT 241, Shri Jgesh Dey Vs. 

Monoram Saikia & anr, reported in (1988) 2 GLR 222,  and 

Lahoty brothers Ltd. anr. Vs. Kalidas Ghosh, reported in 2006 

(3) GLT 534. 

13.  Mr. S Singh, learned counsel, for the defendants opposed the 

submission  of  the  plaintiff  and  submitted  that  the  material 

evidence of the plaintiff is full of flaw and it has been tampered 

with.  Mr.  Singh,  argued  that  the  defendants  has  denied  that 

there was any due date for payment of rent and pleaded that the 

landlord had been collecting rent at his convenience, and the 

rent of March’2005 to July’2005 was taken as advance by the 

landlord.  It  is  also submitted by Mr. Singh, that  evidence of 

subsequent developments which may take place subsequent to 

the institution of a suit for eviction cannot be taken note of by a 

Court unless such facts are introduced in pleadings, and  this 

Court cannot, now, enter into the question as to whether after 

institution  of  the  suit  the  defendant   are  paying  the  rent,  as 

tenants or not. 

14. What has evolved from the above discussion is  that  there  is 

dispute regarding  due date of payment of rent .What has also 

been in dispute is the question as to whether the defendants had 

failed  to  pay  to  the  plaintiffs  the  rent  from March’2005  on 

wards, which had fallen due. It also needs to be answered as to 



whether in a tenancy suit , the Court can look into subsequent 

facts or not.

“Due date of payment of rent and onus of proof”

15. Considering  the  pleadings,  evidence  and  submission  of  both 

sides  as  regard  to  the  question  “whether  the  defendants  is 

defaulter”, I reiterate that the fact that there was a relationship 

of landlord and tenant between the parties to the suit has not 

been  in  dispute.  The  allegation  of  defendant  counsel  that 

plaintiff had exhibited tempered and over-written rent receipt is 

of  some  significance.  I  agree,  that  the  shadow  of  doubt  is 

created over the exhibited rent receipt, for they are apparently 

tampered  and  over-written.  This  Court  therefore  entertains 

reasonable  doubt  over  its  genuineness  and  those  rent  receipt 

will not be taken account of. What is perhaps more important is 

whether the not taking account of the rent receipt would throw 

away the case of the plaintiff lock stock and barrel. 

16. It is pertinent to point out now that the rent receipt adduced by 

plaintiff only proves the fact that she had received the rent, and 

it  does not by itself also proves that the defendant has tendered 

the rent as per mutual convenience. The defendant cannot claim 

benefit  of defective documents of plaintiff for I this case the 

relationship  of  landlord  and  tenant  between  the  parties,  has 

been admitted. In that background, delivery or non delivery of 

the rent receipt is only a subsequent conduct, and defective rent 

receipt does not throw away the whole case of the plaintiff. 



17. While considering above aspect of the case, it needs to be noted 

that the plaintiffs' case is that the rent of Rs.1,199/- was payable 

within the first week of each succeeding month according to the 

English calendar. The defendant did not deny the tenancy was 

monthly. The limited question before the due date of payment 

of  rent.  In  the  absence  of  any  agreement  indicating  to  the 

contrary, rent, in a case of present nature, rents would become 

due and payable at the end of each month. (reliance is placed by 

me upon Arunamayee Bishaya and Ors  Vs. Rabindra Kumar 

Bora and Ors 2008 (1) GLT 421, Kamala Bakshi Vs. Khairati 

Lal, reported in (2000) 3 SCC 681 ). 

18. Therefore, it is clear that the plaintiff has established her case 

that the tenancy is on monthly basis and the rent would become 

due  and  payable  at  the  end  of  every  succeeding  month 

according to the English calendar. The case of the defendant is 

that the landlord collects the rent at his convenience, sometime 

as advance for months together and at other time as arrears of 

months together.  

19. The onus shift upon the defendants to prove, by the conduct of 

the landlord or otherwise, that the rents were being collected by 

the landlord for several months together.  It is worth pointing 

out that the defendant did not adduce any evidence to prove that 

he has either paid in advance to the landlord or that he had paid 

any arrears of rent, due and payable. The Defendant as DW-1 

has specifically deposed in his deposition as well as in his cross 

examination  that  the  plaintiff  had  approached  him  for  an 

advance payment of electricity dues and on 3/3/05 and 16-4-05, 

he had paid Rs.2500/- on each date  to the plaintiff. On close 

scrutiny,  I  found  that  the  defendant  had  neither  pleaded  in 

written  statement  nor  averred  in  deposition,  any  specific 



amount tendered as payment of advance rental amount or arrear 

rental amount. The defendant has liability to pay the rent and he 

must be able to depose the accurate amount of money he had 

paid  in  advance  or  paid  as  arrear  rental  money,  the  mere 

statement I paid the rent as per convenience is not sufficient to 

perform his burden. Thus the evidence on record proves that the 

defendant had failed to satisfy the onus of proof successfully 

and hence I conclude that defendant had committed default in 

payment of month rental  for the month of Feb’2005 and the 

subsequent months.

20. Now, let us come back to the second contention raised by the 

plaintiff, that  the defendants should prove that they had paid to 

their landlord the rent, when the same had fallen due, or that 

they had offered to pay the rent, when the same had fallen due, 

and that it was on the refusal of the landlord to accept the rent, 

so  offered,  that  the  defendants  had deposited  the rent  in  the 

Court and that such deposit was in accordance with the scheme 

of the said Act.

21.  Section 5 (4) of the Assam Urban Areas Rent Central Act, 1972 

provides that where the landlord refuses to accept the lawful 

rent offered by his tenant, the tenant may within a fortnight of 

its  becoming  due,  deposit  in  Court  the  amount  of  such  rent 

together  with  process  fees  for  service  of  notice  upon  the 

landlord, and on receiving such deposit, the court shall cause a 

notice  of  the  receipt  of  such  deposit  to  be  served  on  the 

landlord,  and  the  amount  of  the  deposit  may  thereafter  be 

withdrawn by the landlord on application made by him to the 

Court in that behalf. A tenant who has made such deposit shall 



not; be treated as a defaulter under clause (e) of the proviso to 

sub-section (1) of this Section. 

22. Thus,  the requirement  of  Section 5 (4)  of  the act  is  that  the 

tenant has to deposit the rent in the Court within a fortnight of 

its becoming due. Such deposit is to be made along with the 

process fee for service of notice upon the landlord. With that 

legal proposition, in mind, I closely scrutinized the exhibit G 

(1) to G (15) treasury challans , dated 22-11-05, 13-12-05,10-1-

06, 15-2-06, 10-3-06, 7-4-06,17-5-06, 8-6-06, 10-7-06, 13-9-06, 

25-10-06 till    9-1-07 and found that all these treasury challans 

only  proves  the  fact  that  the  rent  has  been  deposited  in  the 

Court, but these exhibits does not fulfill the requirement that the 

rent,  which  had  fallen  due,  was  offered  to  the  plaintiffs  as 

landlord within the due period of  time and that  it  was upon 

refusal  by  the  landlord  to  accept  the  rent  that  the  rent  was 

deposited in the Court in terms of Section 5 (4) of the Urban 

Areas Rent Control Act, 1972. It has also been noted that all the 

challans  dated  22-11-05,  13-12-05,10-1-06,  15-2-06,  10-3-

06,17-5-06,  10-7-06,  13-9-06,  25-10-06 till   9-1-07,  the  rent 

deposits  tendered  in  the  Court  were  made  far  beyond  the 

permissible limit fixed by the Act. Thus defendant had failed 

to  establish his  plea that  he had followed the procedure laid 

down in the Act and hence under the Section 5 (4) of the Urban 

Areas  Rent  Control  Act,  1972,  the  defendant  is  termed  as 

defaulter.

Issue no.iii 

23. While considering the question as to whether the defendants has 

inducted  sub-tenant  or  not,  it  is  pertinent  to  note  that  the 

plaintiff pleaded in his plaint that the defendant had taken the 



suit room to open a photo studio in the name and style of “M/S 

Karan’s Photo studio” but the defendant violated the terms of 

agreement and inducted a sub-tenant in the suit premises and 

opened a mobile showroom with a third party, which in itself is 

sufficient  ground  to  evict  the  tenant  from  the  suit  premises 

under the Act. 

24. Learned counsel of the defendant submitted that under Assam 

Urban Rent  Control  ,  1972,  he cannot be stop from running 

business of his choice.  The defendant pleaded that the photo 

studio was not doing good business and hence he open mobile 

show roomand as he do not have much knowledge to run the 

mobile  sale  and for  this  reason he had opened a  partnership 

business with one Hitendra Saikia, as partner.

25. I have re-visited the evidence of defendant and found that in 

this  context  defendant  had  adduce  the  evidence  of  DW-2 

Hitendra  Saikia,  exhibited  the  agreement  deed  dated  11th 

April’2005(Ext.F) in support and thus prove the fact that he is 

running  partnership  business  with  him.  The  documentary 

evidence has further cemented the plea that defendant had not 

inducted any sub-tenant in the suit premises . Thus, the plaintiff 

failed to prove that the tenant shop was sub-let and hence, this 

issue is decided in negative in against the plaintiff.

Issue no. iv.  

26. The moot  issue that  is  now taken up for  discussion is  as  to 

whether the defendant has defaulted in payment of electricity 

charge.  To  decide  this  issue,  I  deem  it  fit  to  re-read  the 

depositions. In the case at hand, while plaintiffs assert that the 

rent  was  Rs.1.199/  per  month  and  electricity  is  charged 

separately and that the defendant had stop bill payment from 7-

2-05 to 7-8-2005. On the other hand , the defendant claims that 



plaintiff never gave any electricity bills but assuming the bill is 

on average Rs.500/- the defendant had paid an advance of Rs. 

2,500/- on 3/3/05 and again on 16-4-05, the plaintiff asked for 

advance electricity bill of Rs.2.500/- and thus in total Rs. 5000/- 

was already paid and hence no electricity bill is pending.

27.  Let us now see as to whether the defendant had been able to 

establish presumption in his favour. I closely read the evidence 

on  record.  DW-1  had  admitted  that  the  rent  was  fixed  at 

Rs.1,199/-  and  the  electricity  bill  is  paid  separately  at  an 

average of Rs.500/- per month. During cross-examination the 

defendant  witness,  DW-1  stood  firm  and  unshaken  on  the 

material  point  that  he  had  paid  an  advance  payment  for 

electricity charges of Rs. 2,500/- on 3/3/05 and again on 16-4-

05,an advance electricity charge of Rs.2,500/- and thus in total 

Rs. 5000/-, was already deposited with the plaintiff. Hence, the 

defendant  is  not  liable  to  pay  electricity  bill  from 7-2-05 to 

7-8-2005. Issue is decided in negative.

Issue no. V.

28. In view of discussion and decision aforesaid , I conclude that 

the  defendant  is  a  defaulter.  Hence  I  hold  that  plaintiff  is 

entitled  to  evict  the  defendant  from  the  suit  premise.  The 

plaintiff  is  further  entitled  to  arrear  rent.  Prepare  a  decree 

accordingly.

29. ORDER

1. The suit is allowed on contest with cost. 

2. The plaintiff is entitled to following relief in the decree:

i. Declaration that the defendant is a defaulter.



ii. Right to evict the defendant from the suit premise. 

iii. The plaintiff is further entitled to arrear rent.

 

3. Prepare a decree accordingly.

4. Thus this Judgment and order is passed under the hand and 

seal of this Court on  29th  Nov’2011.

GITALI  RABHA

MUNSIFF NO. 1, TEZPUR

Annexure

Plaintiff witnesses

PW.1 Basnarani Saha

PW.2 Uttam Saha, 

Plaintiff Exhibits

Rent receipt (Ext-1) 

Electricity bills (Ext. 2). 

Defendant witnesses 

DW-1 Ravi saraf 

DW-2 Hitendra Saikia, 

Defendant Exhibits 

Ext. F- Deed of agreement dated 11th April’2005 



Exhibit G (1) to G (15) treasury challans
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